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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 10,517. 


WALTER J. CAHILL, MARIE M. CAHILL, Appellants, 

v. 

MARY C. BRYAN, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANTS. 


JURISDICTION. 

is conferred upon the Court by Section 101 of Title 17 of 
the 1940 edition of the code of laws for the District of 
Columbia. 


STATEMENT OF CASE. 

The appeal is from a judgment of the United States Dis¬ 
trict Court for the District of Columbia entered on the 4th 
day of November 1949 (App. p. 17) in favor of the plain- 
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tiff and against the defendants, Walter J. and Marie M. 
Cahill, directing the conveyance by them to the appellee of 
the property here involved, allowing appellee’s counsel a 
fee of $500. and also an attorney’s fee to counsel for the 
trustee defendant Shea, in the sum of $100. (App. p. 18). 

The amended complaint, upon which the cause went to 
trial, charged that the appellant, Walter J. Cahill, obtained 
from the appellee, his mother, through deceit and mis¬ 
representation, a conveyance of the property involved to 
two trustees of a corporation organized by him. The deceit 
and misrepresentation alleged was that the appellant, Wal¬ 
ter J. Cahill, represented to the appellee that he would con¬ 
struct a large apartment house partly on the site of her 
property at 1409 N Street N. W. if she would convey the 
property to his corporation; and that in reliance upon this 
representation the appellee executed the deed to the prop¬ 
erty to the two trustees acting for the corporation organ¬ 
ized by the appellant, Walter J. Cahill; and that such apart¬ 
ment house was not constructed nor had any attempt been 
made to start such construction. Nine years have elapsed 
since the deed was executed on May 2,1939. 

The appellant, Walter J. Cahill, answered, denied any 
false representation on his part, and averred that the prop¬ 
osition to erect an apartment house was initiated by the 
appellee in 1937. At the request of the appellee, who was 
then involved in litigation concerning all of her properties, 
the appellant undertook to assist her in consummating the 
financial details and construction of said apartment house. 
These negotiations covered a period of time from the sum¬ 
mer of 1937 to the spring 1940. He organized a corporation 
known as Marcah; had plans and specifications prepared, 
negotiated with the owners of adjacent property for the 
purchase thereof, and secured commitments for loans of 
$485,000 to be secured by a first deed of trust and $135,000 
to be secured by a second deed of trust on the properties 
to be used in the project. The purchase of adjacent prop¬ 
erty was necessary to the accomplishment of the project. 
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He further averred that prior to the completion of these 
negotiations the appellee, who was the owner of other real 
estate in Virginia and the District of Columbia, had lost 
all of her property by foreclosure proceedings except 1409 
N Street N. W. which had been deeded to the trustees of 
the Marcah corporation, which transfer was made during 
the pendency of suits against the plaintiff which were later 
reduced to judgments; and that had the property here in¬ 
volved been owned by the appellee at the dates these judg¬ 
ments were obtained, she would have lost that property also. 
He also averred that the consideration for the conveyance 
of the property to the trustees of the corporation was money 
expended by him in the appellee’s behalf in efforts to save 
her property, and further consideration for said transfer 
was that he care for and support the appellee, assume the 
loans secured by deeds of trust against her property and 
pay the taxes thereon. (App. p. 9). He further averred 
that he has faithfully discharged these obligations assumed 
toward the plaintiff. 

The testimony of the appellant shows that prior to the 
conveyance by the appellee of the property here involved, 
she had lost certain property owned by her in Florida and 
in Virginia by foreclosure proceedings and that one piece 
of local property, to wit, 1411 N Street N. W. had been 
foreclosed and a deficiency judgment obtained against her 
in the amount of $2,300, which the appellant, Walter J. 
Cahill, had satisfied by the payment of $1,800 to the judg¬ 
ment creditor; and that two deeds of trust upon the prop¬ 
erty here involved were in default both as to principal, in¬ 
terest and taxes, and notice of foreclosure by the holders 
of the liens had been given the appellee. The appellee was 
unable to protect the property and accordingly it was 
agreed and understood between her and the appellant, Wal¬ 
ter J. Cahill, that the property would be turned over to 
the corporation organized and controlled by him in con¬ 
sideration of his assuming payment of the deficiency judg¬ 
ment above mentioned, as well as the payment of interest, 
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taxes, insurance and curtailments of loans secured upon the 
property, and in addition thereto to care for and support 
the appellee. (App. p. 9). He could not take title to the 
property in his own name because there was outstanding a 
judgment against him. The record further shows that the 
appellant, Walter J. Cahill, paid the taxes (App. 21), in¬ 
terest, the aforesaid judgment (App. 34) and curtailments 
upon the encumbrances (App. 37) and has provided sup¬ 
port for the appellee. (App. p. 37). More than nine years 
have elapsed since the date of the conveyance of the prop¬ 
erty by the appellee, during all of which time she has re¬ 
ceived the rents of the property amounting to about $215.00 
per month, (App. p. 22) has occupied an apartment in the 
building, and at no time prior to the filing of the instant suit 
did she question the propriety or legality of the conveyance 
or the adequacy of the consideration received by her from 
the appellant, Walter J. Cahill. (App. 37). 

1 The building of the apartment house was abandoned 
because of the inability of the parties to secure the needed 
adjacent properties. 

The testimony of the appellee shows that she purchased 
premises 1409 N Street N. W. about 10 or 11 years ago, and 
that the purchase price was $8,000. (App. p. 22). She as¬ 
sumed an existing encumbrance upon the property in the 
amount of $6,500, and thought she paid the balance in cash. 
At the time the property was conveyed by her on May 2, 
1939, there was approximately $8,200 against it. (App. p. 
23). All of her other properties were foreclosed because 
she did not have anybody to help her. (App. p. 23). As a 
result of the foreclosure of premises 1411 N Street N. W. 
there was a deficiency judgment against her of around 
$2,000. (App. p. 23). A second trust of $1,500 was placed 
by the corporation on 1409 N Street N. W. The appellee 
thought that loan was obtained to take care of back taxes, 
but it may have been to take care of delinquent payments on 
that property. The money was spent for that purpose. The 
appellant never got a cent of it, he never spent a cent (App. 
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p. 24). In this connection the appellee said “Suppose he 
paid $1,500? He is 52 years of age and it wouldn’t hurt 
him to pay the whole thing down * * (App. p. 24). She 
did not know who reduced the second trust from $1,100 to 
$500. She did not pay it. (App. p. 24). She did not know 
who had been making the payments on the first trust. She 
did not pay anything on it. (App. p. 24). The rent for the 
building is something like $215 per month. (App. p. 24). 
She did not say that she had an agreement with the appel¬ 
lant, Walter J. Cahill, to pay rent of $200 per month. (App. 
p. 24). During the past 10 years since the property was 
deeded away, she did not pay the trusts on the property be¬ 
cause she never thought she could. (App. p. 25). When 
asked if the appellant, Walter J. Cahill, had handled for 
her any of the legal matters concerning these properties, 
she answered, “He was attending to them for himself. He 
had taken title to them and to Harry Donoghue.” (App. p. 
25). She also testified that the appellant has paid the real 
estate taxes on the property. (App. p. 21). 

The annual real estate taxes on the property for 1941, 
1942 and 1943 was $161.08 and for the years 1944, 1945, 
1946 and 1947 were $166.32. The total amount of taxes 
paid by the appellant was $1,148.52 plus penalties. The 
taxes for 1948 and 1949 and the first half of 1950 had not 
been paid at the time of trial. At the time of the trial the 
balance due on the first and second trusts secured on the 
property was about $5,800. No one made any payments on 
those trusts except the appellant. (App. p. 38). At the 
time the property was conveyed to the trustees, May 2, 
1939, there was $8,300 or $8,400 against it. (App. p. 38). 
The rentals have always belonged to the appellee and are 
still going to her. (App. p. 38). Appellant told the appellee 
that she would have the income from the upstairs, all that 
part of the house he did not use, and she would take care 
of the gas, oil and electricity, and he would pay the other 
expenses, which included the paying of the mortgages and 
the taxes; (App p. 39) and that arrangment has continued 
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until the present time. It is the intention of the appellant 
that the arrangement shall continue as long as the appellee 
survives. (App. p. 39). The property was in process of 
being foreclosed at the time it was conveyed to the trustees, 
advertising was threatened. His interest in seeing that the 
property was kept from being foreclosed was to assure 
that appellee has income * * # . (App. p. 39). The present 
encumbrances on the property consisting of the first and 
i second trusts are held by the District Building Association 
and Marshall Waple respectively. 

In 1944 in addition to the first and second trusts on the 
i property there was a third trust of $550. The party secured 
by that trust was deceased, no administration was had upon 
his estate, and there was no one to whom the amount due 
i could safely be paid. Under these circumstances the appel¬ 
lant conferred with the attorney who had represented the 
i holder of the trust, and at his suggestion, the appellant 
i caused foreclosure proceedings under the second trust, 
arranged with the defendant, Neilson, to purchase the prop¬ 
erty at the foreclosure sale for the appellant, and provided 
the necessary deposit of $250. for that purpose. He dis¬ 
cussed the matter of the foreclosure with the appellee who 
loaned him $100. towards the deposit, which amount he 
returned to her within 2 or 3 weeks. She was fully cogni¬ 
zant of the entire transaction, knew that he was purchas¬ 
ing the property at foreclosure for himself, and she offered 
no objection thereto. (App. p. 35). 

From the foregoing it appears that the appellant, Walter 
J. Cahill, has paid $5,448.52 on account of the deficiency 
judgment, taxes, and curtailments of the loans secured on 
the property, and in addition thereto interest upon the un¬ 
paid principal sums of the loans from May 2, 1939. 

No evidence was produced to show that the value of the 
i appellee’s equity in the property at the date of transfer, 
May 2,1939, was in excess of $1,500. 

The appellee, in the court below, contended that the trans¬ 
actions between the appellee and appellant gave rise to a 
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constructive trust, but the court held that the relation 
created between the parties was that of joint adventurers. 
(App. p. 16). 

It will be noted that the amended complaint does not make 
tender of payment to the appellant of the amounts paid by 
him, nor at the trial was there any tender made by the ap¬ 
pellee to return the amounts paid by the appellant. 

STATEMENT OF POINTS. 

1. There existed between the appellant, Walter J. Cahill, 
and the appellee either an express or implied contract for 
the conveyance to him of the property involved. 

2. If the relationship between the parties was that of 
joint adventurers, it was the duty of the appellee upon 
withdrawing from the venture to return that which she 
had received from the appellant. 

3. It was the duty of the trial court to decide all ques¬ 
tions involved in the cause without a reference to the 
auditor. 

4. The court was without authority to allow counsel fees 
to appellee’s attorney and the attorney for the trustee 
Shea. 

SUMMARY OF ARGUMENT. 

1. The testimony of the appellant, Walter J. Cahill, con¬ 
sidered in connection with all of the circumstances shown by 
the evidence, including the financial condition of the appel¬ 
lee, the substantial amounts paid and assumed by appellant 
on account of his purchase, and the long delay without any 
complaint by the appellee, required a finding by the lower 
court that there was an agreement between the appellant 
and appellee, based upon the consideration, that he was to 
take title to the property through the corporation, assume 
all of the debts against the property and provide the ap¬ 
pellee with support during her lifetime. 
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2. If the Court should conclude that no agreement existed 
between the parties for the purchase by the appellant of 
the property through the corporation, but that they were 
engaged in a joint adventure, then it would seem clear that 
the moneys advanced by the appellant for the benefit of the 
appellee should be made a charge upon the property in his 
favor. 

The appellee should not be permitted to withdraw her 
contribution to the joint adventure and at the same time 
hold on to appellant’s contribution thereto. 

3. If it should be argued that the appellant waived any 
of his rights to the return of the moneys advanced by him 
by not requesting the court to refer the cause to the auditor, 
it is suggested that under Rule 53b of the Federal Rules 
of Civil Procedure, this case is not one which should be re¬ 
ferred in the absence of any showing that some exceptional 
condition required it. 

4. The court below was without authority to allow ap¬ 
pellee’s attorney a fee of $500. and counsel for the trustee 
Shea a fee of $100. Sections 1501 and 1502 of Title 11 of 
the 1940 District of Columbia Code prescribes what fees 
may be allowed attorneys, and does not include such as 
here awarded. 


ARGUMENT. 

The Agreement of Purchase Between the Parties. 

The contention of the appellant is that there was an ex¬ 
press agreement for the purchase by him of the property 
involved based upon the consideration that he assume all 
outstanding obligations against the property including the 
deeds of trust, taxes, deficiency judgment, and interest, 
and provide the appellee with support during the remain¬ 
der of her life. 

If, however, the court should be of the opinion that the 
evidence did not clearly disclose an express agreement for 
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the purchase of the property by the appellants, it is sub¬ 
mitted that the acts of the parties gave rise to an implied 
agreement for the purchase of the property based upon 
the foregoing considerations. 

In Rains v. Wetter, 101 Kan. 295, 166 Pac. 235, L. R. A. 
1917 F. 573, it is said, 

“Parties may be as firmly bound by implied con¬ 
tracts as by those expressed in formal language. In 
some cases parties arrive at agreements by words, 
either oral or written; and in other cases they arrive 
at an agreement by acts and conduct showing a mutual 
intention to contract, and from which the law implies 
a contract. 

In 1 Addison on Contracts, 8th ed. p. 54, it is said: 

“The intention of the parties to any particular trans¬ 
action may, however, be gathered from their acts and 
deeds, in connection with the surrounding circum¬ 
stances, as well as from their words; and the law there¬ 
fore implies, from the silent language of men’s conduct 
and actions, contracts and promises as forcible and 
binding as those that are made by express words or 
through the medium of written memorials.” 

See 12 Am. Jur. 499,500. 

If, therefore, either an express or implied contract ex¬ 
isted for the purchase of the property by appellant, then it 
would. seem clear that the case is controlled by Kincheloe 
v. Murray, 39. D. C. p. 519. The only difference between 
that case and the instant action is that there a creditor at¬ 
tacked a conveyance from a mother to her son on the 
ground that the transfer was made to hinder, delay and 
defraud creditors. It appeared that at the time of the 
conveyance of the mother’s equity in the property to her 
son there were two deeds of trust upon the property aggre¬ 
gating a total indebtedness of $3,000. Interest on both 
trusts being in arrears, notice was served upon the mother 
that foreclosure proceedings had been or would be insti¬ 
tuted. She thereupon applied to her son for advice and 
assistance. 
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In affirming a judgment dismissing the bill of the creditor 
against the mother and son, this Court said: 

‘‘The situation confronting appellees at the time was 
this: The home of this elderly lady was about to be 
taken from her by foreclosure proceedings. The son, as 
was natural, was interested in preserving a home for 
his mother. He consulted counsel and, acting upon his 
advice, purchased the property in good faith. He as¬ 
sumed the existing trusts thereon, which was a valu¬ 
able consideration. Crawford v. Neal, 144 U. S. 585, 
36 L. ed. 552, 12 Sup. Ct. Rep. 759. In addition, he 
admittedly paid almost $200 in cash and took care of 
his mother from that time on. • * • What action other 
than that taken was open to appellees in the circum¬ 
stances? Foreclosure proceedings were imminent. The 
son, knowing nothing of his mother’s unwise assistance 
of another son,—that is, knowing nothing of his moth¬ 
er’s indebtedness to appellant,—was called upon by his 
mother to assist her in saving the old home. What 
was more natural than that he should adopt the sug¬ 
gestion of counsel and purchase it, and thereafter pro¬ 
vide a home for his mother? It is in evidence, and 
there is no evidence to the contrary, that the property 
had actually been advertised for sale under one of 
the trusts.” 

See also: All v. PrUlaman, 200 S. C. 279,159 A. L. R. 

981. 

Peterson v. Wilson, 88 Cal. App. 2nd 617 61 A. L. R. 

(2) 258. 

Duty of Appellee to Place Appellant in Status Quo. 

' If as held by the court below that the relationship be¬ 
tween the parties was that of joint adventurers then it would 
seem clear that the appellee to be entitled to recover in 
this cause was obliged to make tender of the return to the 
appellant of the monies he had advanced on account of the 
joint adventure. No tender was made either in the com¬ 
plaint or at the trial by the appellee to restore the appel¬ 
lant to the position he occupied before the transaction 
between them. The appellee should not be permitted to 
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withdraw her contribution to the joint venture and at the 
same time hold on to appellant’s contribution thereto. 

In Neblett v. MacFarland, 92 U. S. 101, 23 L. ed. 471, 
it is said: 

In cases of this character the general principle is, 
that he who seeks equity must do equity; that the party 
against whom relief is sought shall be remitted to the 
position he occupied before the transaction complained 
of. The court proceeds on the principle that, as the 
transaction ought never to have taken place, the par¬ 
ties are to be placed as far as possible in the situation 
in which they would have stood if there had never been 
any such transaction. * • • This is no doubt, the gen¬ 
eral rule. 

Duty of Court to Decide all Questions. 

In the course of the trial the court below asked counsel 
for the appellant if he desired the case referred to the 
auditor, and counsel replied that he did not. 

It is the contention of appellant that it was the duty of 
the trial court to decide all questions involved since no 
showing was made that some exceptional condition required 
a reference. Rule 53b of the Federal Rules of Civil Pro¬ 
cedure provides: 

“In actions to be tried without a jury, save in mat¬ 
ters of account, a reference shall be made only upon 
a showing that some exceptional condition requires it.” 

See: Los Angeles Brush Manufacturing Corporar- 
tion v. James J. James, 272 U. S. 701, 71 L. ed. 481 

Ira J. McCullough et al v. George Cosgrave, 309 
U. S. 635, 84 L. ed. 992. 

In the instant case there was no contradiction of the fact 
that the appellant had contributed large sums towards the 
purchase or protection of this property. It was a simple 
mathematical problem to determine the amount of those 
contributions, and did not require the services of a master 
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or auditor with the attendant expense in connection there¬ 
with. 

If, however, the case was one which under the rule above 
cited, should have been referred to the auditor then it would 
seem to have been the duty of the court to do so, whether 
the appellant so desired it or not. He did not object to the 
court referring it, but merely stated that he did not desire 
a reference. 

The Court was Without Authority to Award Counsel Fees. 

At the request of counsel for appellee and the attorney 
for the defendant trustee Shea, the court allowed counsel 
fees of $500 and $100 respectively. This action of the court 
is believed to be erroneous and in conflict with Sections 
1501 and 1502 of Title 11 of the 1940 D. C. Code. Sec. 1501 
provides: 

“The following, and no other, compensation shall be 
taxed and allowed to attorneys, solicitors, protectors, 

• • # ff 

Sec. 1502 provides: 

“On a trial before a jury in civil or criminal causes 
| or before referees, or on a final hearing in equity or 
1 admiralty, a docket for of $20. # • 

In Eichelberger v. Symons, 53 App. D. C. 116, this Court 
had occasion to consider the question of the allowance of 
counsel fees against a corespondent in a divorce case. 
There the husband had sued for absolute divorce and 
named Eichelberger as corespondent. The trial court al¬ 
lowed the husband a counsel fee of $3,500. against the co¬ 
respondent. In reversing that judgment this court said, 

“The action here is one “between party and party.” 
No fund is under the control of the court out of which 
allowance for counsel fees may be made, nor is there 
i any property belonging to the parties, under the con¬ 
trol and supervision of the court, which would author- 
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ize a departure from the restrictions of the statutes. 
To extend the authority of the chancellor to the degree 
assumed in this case, in view of the express restric¬ 
tions of the statutes, would be equivalent to a declara¬ 
tion that equity may abrogate the law. On the con¬ 
trary, equity is ancillary and not antagonistic to the 
law, and where a statute precludes the authority to 
make an allowance such as was made in this case, 
equity cannot be invoked to aid in its circumvention.” 

It is therefore contended by appellant, that the court was 
without authority to award counsel fees in the amounts 
fixed by the trial court. 

CONCLUSION. 

It is accordingly respectfully submitted that if there 
existed either an express or implied contract between the 
principal parties for the purchase of the property involved 
by the appellant Walter J. Cahill, the judgment should be 
reversed and remanded with direction to dismiss the com¬ 
plaint. If, on the other hand, this Court should hold that 
the relationship between the parties was that of joint ad¬ 
venturers, then it is submitted that the cause should be 
remanded to the lower court for dismissal unless the ap¬ 
pellee restores to the appellant the monies he has expended 
in connection with the enterprise. And, further, that the 
judgment awarding counsel fees to the appellee and the 
trustee Shea should be reversed. 

Hanserd K. Presley, 

Joseph T. Sherier, 

Attorneys for Appellants. 
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L 

i PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

417 Filed Dec 3 1948 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4686-48. 

Mary C. Bryan, 1409 N Street, N.W., Washington, D. C., 

Plaintiff, 


v. 

Walter J. Cahill, 1409 N Street, N.W., Washington, D. C-, 
Marie M. Cahill, 1409 N Street, N.W., Washington, 
D. C., John J. Shea, Trustee, 710 Jackson Place, N.W., 
Washington, D. C., Harry J. Donoghue, Trustee, 1311 
L Street, N.W., Washington, D. C., Thomas R. Imlay, 
Trustee, 1117 Vermont Avenue, N.W., Washington, 
D. C., Alfred J. Neilson, 3323 0 Street, N.W., Wash¬ 
ington, D. C., Defendants. 

Amended Complaint for (1) Cancellation of Deed Obtained 
by Fraud; (2) Cancellation of Deed Conveying Real 
Property Purchased at Public Auction; (3) Reconvey¬ 
ance of Real Property; and (4) Judgment for Rent in 
Arrears. 

11. This is a suit by a mother against her son, Walter J. 
Cahill, for cancellation of a deed to a parcel of real estate 
—1409 N Street, N.W.—obtained by the said son through 
deceit and misrepresentation. 

! 2. All of the parties to the suit are adult residents of the 
District of Columbia and citizens of the United States, ex¬ 
cept the defendant Harry J. Donoghue, trustee, who 
418 is an adult resident of the State of Maryland with 
his business office in the District of Columbia. 
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3. The plaintiff, Mary C. Bryan, is a widow, and the 
mother of the defendant Walter J. Cahill. Walter J. Cahill 
is a member of the Bar of the District of Columbia with 
law offices at 927 15th Street, N.W. The defendant Marie 
M. Cahill is the wife of Walter J. Cahill. The defendants 
John L. Shea and Harry J. Donoghue are trustees under a 
deed to be hereinafter mentioned, and are not sued in their 
individual capacity but merely as trustees. The defendant 
Thomas R. Imlay is the surviving trustee under a deed to 
be hereinafter mentioned, and is not sued in his individual 
capacity but merely as a trustee. The defendant Alfred J. 
Neilson, is single, and is the straw party who holds the rec¬ 
ord title to the property in question—1409 N Street, N.W.— 
for the benefit of the defendants Walter J. Cahill and Marie 
M. Cahill. The Marcah Corporation mentioned in the trus¬ 
tees’ deed, hereinafter referred to, is stated in the said 
deed to be incorporated under the laws of the State of 
Delaware, and this corporation is the creature of the defen¬ 
dant, Walter J. Cahill. The three trustees and defendant 
Neilson are innocent but necessary parties to this suit. 

4. The defendant Walter J. Cahill represented to his 
mother, the plaintiff, that he would construct a large apart¬ 
ment house partly on the site of her property at 1409 N 
Street, N.W., if she would convey the said property to his 
corporation. Relying upon this representation the plaintiff 
executed the deed to the property, mentioned in the next 
succeeding paragraph, to two trustees acting for the Mar¬ 
cah Corporation. The Marcah Corporation, as stated, is 
the creature of the defendant Walter J. Cahill. No such 
apartment house has been constructed, nor has any attempt 
been made to start such construction. Nine years have 
elapsed since the said deed was executed. 

5. The deed to the property in question—1409 N Street, 

N.W.—was executed by the plaintiff under date of 
419 the 2nd day of May, 1939, to John L. Shea and Harry 

J. Donoghue, trustees for the Marcah Corporation. 
For and in consideration of Ten Dollars, the deed recites, 
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the plaintiff conveyed to the said trustees in fee simple the 
following described land (improved by premises 1409 N 
Street, N.W.) in the District of Columbia: 

Part of Original Lot 2 in Square 211, described as fol¬ 
lows: Beginning for the same at the Southeast corner of 
said Lot 2 and running thence North 80 feet; thence West 
21 feet; thence South 80 feet; thence East 21 feet along 
“N” Street, to the place of beginning. 

NOTE: The above described property is now designated 
on the Records of the Assessor of the District of Columbia 
for taxation purposes as Lot 803 in Square 211. 

The said deed is recorded on the Land Records of the Dis¬ 
trict of Columbia at Liber 7444, folio 416. 

6. After the defendant Walter J. Cahill obtained control 
of the said property by the said deed to his corporation, he 
encumbered it by a deed of trust executed by his corpora¬ 
tion (Marcah Corporation) bearing date the 22nd day of 
November, 1940, in amount of $1500.00. This deed of trust 
is recorded in Liber No. 7554 at folio 205 of the Land Rec¬ 
ords of the District of Columbia. The trustees under this 
deed of trust were Chester W. Glidden and Thomas R. 
Xmlay. Chester W. Glidden, trustee, has departed this life 
and is therefore not made a party defendant, 
i 7. Default occurred by the Marcah Corporation under 
the said deed of trust mentioned in paragraph 6, and the 
said defendant Walter J. Cahill had his straw party, defen¬ 
dant Alfred J. Neilson, purchase the property at public 
auction. And under date of the 10th day of April, 1944, 
the two trustees, Chester W. Glidden and Thomas R. Imlay, 
executed a trustees’ deed to the said Neilson. The trustees’ 
deed is recorded in Liber 7958 at folio 107, of the Land 
Records of the District of Columbia. 

8. The said defendant Walter J. Cahill having obtained 
title to the property through his straw, Alfred J. Neilson, 
then had the said Neilson deed the said property—1409 N 
Street, N. W.—to him, the defendant Walter J. 
420 Cahill, and his wife, the defendant Marie M. CahilL 
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These two defendants now hold title to the property. 
However, the defendant Alfred J. Neilson appears on the 
land records as the owner because the defendants Walter 
J. Cahill and Marie M. Cahill have never placed their deed 
on record. 

9. The defendants Walter J. Cahill and his wife, Marie 
M. Cahill, have permitted real estate taxes to accrue to the 
extent of $782.27, on the property—1409 N Street, N. W.— 


consisting of the following: 

For year 1946 .$232.29 

For year 1947 . 209.65 

For year 1948 . 233.19 

For first half of 1949 . 107.14 


Total.$782.27 


The District of Columbia has sold the property for such 
non-payment. Unless the said amount is paid by Febru¬ 
ary, 1949, a tax deed will be given to the tax-purchaser. 

10. The defendant Walter J. Cahill, and his wife, the de¬ 
fendant Marie M. Cahill, have occupied the entire first floor 
apartment of the premises—1409 N Street, N. W.—for five 
years without the payment of any rent. The said furnished 
apartment has a rental value of $200 per month. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays as follows: 

1. That process issue from this Honorable Court directed 
against the said defendants, requiring them to answer the 
exigencies of this complaint. 

2. That upon trial of this cause, or default of the defen¬ 
dants, an order be entered cancelling the deed from Mary 
C. Bryan to John L. Shea and Harry J. Donoghue, trustees 
for the Marcah Corporation, dated the 2nd day of May, 

1939, and recorded in Liber 7444 at folio 416 of the 
421 Land Records of the District of Columbia. 

3. That upon trial of this cause, or default of the 
defendants, an order be entered cancelling the deed from 
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Chester W. Glidden and Thomas R. Imlay, trustees, to 
Alfred J. Neilson, dated the 10th day of April, 1944, and 
recorded in Liber 7958 at folio 107 of the Land Records of 
the District of Columbia. 

4. That upon trial of this cause, or default of the defen¬ 
dants, an order be entered cancelling the deed from Alfred 
J. Neilson to the defendants Walter J Cahill and Marie M. 
Cahill. This deed is in the possession of defendant Walter 
J. Cahill and has never been recorded on the Land Records 
of the District of Columbia. 

5. That in the event the Court does not deem it proper 
to grant the foregoing prayers, or any one of them, that 
upon trial of this cause, or default of the defendants, an 
order be entered requiring the defendants Walter J. Cahill 
and his wife, the defendant Marie M. Cahill, to reconvey 
Lot 803 in Square 211, improved by premises 1409 N Street, 
N. W., to the plaintiff, Mary C. Bryan, in fee simple, the 
rightful owner of the property. 

6. That upon trial of this cause, or default of the defen¬ 
dants, an order be entered granting judgment to the plain¬ 
tiff, Mary C. Bryan, against the defendants Walter J. 
Cahill and Marie M. Cahill in the sum of Twelve Thousand 
Dollars ($12,000.00), with interest, for rent in arrears, be¬ 
sides costs of this suit. 

• 7. And for such other and further relief as to the Court 
may seem meet and proper. 

Mary C. Bryan. 

William F. McDonnell, 

Tower Building (Re: 3466), 

Washington, D. C. 

Attorney for Plaintiff. 


393 Filed Feb 3 1949 

Answer of Walter J. Cahill. 

To Amended Complaint for Cancellation of Deeds; Re 

CONVEYANCE OF REAL PROPERTY; & ETC. 
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Fibst Defense. 

1. The plaintiff’s complaint fails to state a claim against 
the defendant, Walter J. Cahill, upon which relief can be 
granted. 

Second Defense. 

1. The defendant, Walter J. Cahill, admits that he is the 
son of Mary C. Bryan; but he denies every other allega¬ 
tion contained in paragraph No. 1 of her complaint filed 
herein. 

2. This defendant admits the allegations contained in 
paragraph No. 2 of plaintiff’s complaint. 

3. This defendant admits the first allegation contained 
in paragraph No. 3 of plaintiff’s complaint, viz., that he is 
the son of Mary C. Bryan; and he affirmatively avers that 
the second sentence in said paragraph No. 3 is unneces¬ 
sary, and scandalous as contained in this complaint, for it 
is a matter of record in this Honorable Court that Walter 
J. Cahill is a member of the District of Columbia Bar. 

Said defendant further admits that Marie M. Cahill 
394 is his wife; he admits that John L. Shea and Harry 
A. Donoghue were trustees, and affirmatively states 
that they held a dry trust for Marcah Corporation, a Del¬ 
aware Corporation, and also he affirmatively avers that the 
said trustees were discharged in 1944 (at the time the fore¬ 
closure of said deed of trust was concluded). Defend¬ 
ant admits that Trustee Thomas R. Imlay has survived 
Trustee Chester W. Glidden, but that both of the said 
trustees were discharged at the time the account of their 
sale as trustees of said property was rendered, which was 
at the time trustees’ deed had been executed and delivered; 
and, further, he admits that Alfred J. Neilson held title, as 
the owner of record for Walter J. Cahill and Marie M. 
Cahill, his wife; and he affirmatively avers that the said 
deed is now a matter of public record, having been re¬ 
corded December 22, 1948, among the Land Records of the 


8 


District of Columbia. He denies that Marcah Corporation 
is a “creature” of “the defendant, Walter J. Cahill”; but 
affirmatively states that the said Marcah Corporation is a 
creature of the State of Delaware. He denies that the said 
“three trustees and Defendant Neilson” are “ necessary” 
parties to this action; but he admits and affirmatively avers 
that they and all of the parties named as defendants in 
plaintiff’s complaint are innocent parties. 

1 4. This defendant denies the allegations as stated in par¬ 
agraph No. 4 of plaintiff’s complaint, except he admits that 
the apartment house referred to therein was never con¬ 
structed, and he further admits that approximately nine 
years have elapsed since the deed was executed by Mary 
C. Bryan to the Trustees named therein for Marcah Cor¬ 
poration; but he affirmatively avers that the proposition 
of the “apartment house” was initiated by the said Mary 
C. Bryan in 1937, and she originally contacted a man for 
the purpose of raising funds for the building of the said 
apartment house; that she was at that time involved in 
litigation concerning all of her properties, and that she 
possessed no funds, and had no experience in the construc¬ 
tion field. The defendant, Walter J. Cahill, to save Mary 
C. Bryan embarrassment, took up the negotiations for the 
purpose of consummating the financial details and the con¬ 
struction of the said apartment house, and these negotia¬ 
tions covered a period of time from the summer of 1937 to 
the spring of 1940; to that end he organized the Marcah 
Corporation; spent considerable money in connection 
therewith, to-wit, approximately $2,000.; he had plans and 
specifications prepared and negotiated with adjacent prop¬ 
erty owners in order to secure their cooperation; 
395 and, further, he negotiated with a number of loan 
companies, and then from the Travelers Insurance 
Company of Hartford, Connecticut, eventually obtained a 
commitment for a $485,000. first deed of trust loan; and 
also, obtained the approval of a $135,000. second deed of 
trust loan with a Baltimore concern. And this work and 
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these transactions were concluded, and further, this de¬ 
fendant avers that prior to the completion of these nego¬ 
tiations Mary C. Bryan lost all of her property both in 
Virginia and the District of Columbia by foreclosures, ex¬ 
cept the one deeded to the Trustees for Marcah Corpora¬ 
tion, which transfer was made during the pendency of 
suits which were later reduced to judgments; and that had 
the said property been owned by her at the time these judg¬ 
ments were entered, she would have lost that property, 
also; and he further affirmatively avers that approximately 
$2,000. was expended by him for her in efforts to save her 
properties and this cash was part of the consideration for 
the transfer; and the further consideration for the said 
transfer was that he care for and support Mary C. Bryan, 
his mother, and that he assume the loans secured by Deeds 
of Trust against the said property; and he has faithfully 
fulfilled said obligations. 

5. The defendant, Walter J. Cahill, admits the formal 
allegations contained in paragraph No. 5 of plaintiff’s com¬ 
plaint; but affirmatively states that the ‘‘$10.00” (the 
amount usually recited in a deed) named did not represent 
the full.and complete consideration for the transfer; but 
that the said full consideration is stated by him in answer¬ 
ing paragraph No. 4 of plaintiff’s complaint. 

6. This defendant denies the allegations contained in 
paragraph No. 6 of plaintiff’s complaint, except that he ad¬ 
mits Marcah Corporation owned and had proper control 
over the said property and that the said Marcah Corpora¬ 
tion encumbered the same by a $1,500. deed of trust loan; 
and he admits that the said deed of trust loan was duly 
recorded among the Land Records of the District of Co¬ 
lumbia, and further, he admits that Chester W. Glidden 
and Thomas R. Tmlay were the trustees; and he affirma¬ 
tively avers that the amount of cash realized from the said 
$1,500. deed of trust loan was used for the purpose of pay¬ 
ing obligations accumulated against the above-mentioned 
property; and for meeting nurses, hospital, and doctors’ 



10 


bills incurred in caring for Mary C. Bryan following in¬ 
juries as result of an accident which occurred October 20, 
1938 which confined her to the hospital and at her home for 
many months thereafter, from which injuries she has never 
fully recovered. 

396 7. Defendant, Walter J. Cahill, admits the allega¬ 

tions contained in paragraph No. 7 of plaintiff’s 
complaint. 

8. This defendant denies the allegations contained in 
paragraph No. 8 of plaintiff’s complaint; but affirmatively 
avers that Alfred J. Neilson purchased said property at the 
foreclosure sale at the request of, with the funds of, and 
for the benefit of the said Walter J. Cahill, and upon in¬ 
structions from him executed a deed to Walter J. Cahill 
and Marie M. Cahill, and that the said deed was recorded 
on December 22,1948. 

9. This defendant admits the allegations contained in 
paragraph No. 9 of plaintiff’s complaint, but affirmatively 
avers that the 1946 real estate tax has been paid. 

10. This defendant admits that he and his wife, Marie 
M. Cahill, have occupied the first floor apartment of said 
property since April 15, 1944; he admits that he has paid 
no rent; he denies that said apartment is a “furnished 
apartment” in the rental meaning of a furnished apart¬ 
ment ; he denies that the rental value is $200.00 per month; 
and he affirmatively avers that the said property belongs to 
him and his wife in fee simple, as tenants by the entirety, 
therefore, there is no one to whom rent is due; also, he 
further affirmatively avers that before the apartment was 
livable he and his wife spent approximately $1,400. in 
repairing and redecorating same exclusive of the time they 
themselves spent on decorating said apartment. 

11. This defendant affirmatively avers that from April 
15,1944 up to and including breakfast on December 3,1948, 
his mother, Mary C. Bryan, ate her meals with him and his 
wife, and when she was sick, defendant, Marie M. Cahill, 
took her meals to her room and completely cared for her. 
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During the summer months she went with them whenever 
she wished to their summer resort and spent week-ends 
with them, and all of this was at no expense to her whatso¬ 
ever ; and, as provided by this defendant, the plaintiff has 
at all times received the free and unencumbered income 
from the rented portions of said property, and the carrying 
charges on the said property have been paid by this defen¬ 
dant. 

Wherefore, the premises considered, the defendant, Wal¬ 
ter J. Cahill, demands that this case be dismissed 
397 without cost to him. 


Walter J. Cahill, 

Defendant. 


Han seed K. Presley, 

Attorney for Walter J. Cahill — Defendant. 


District of Columbia, ss: 

Walter J. Cahill, after being duly sworn according to 
law, upon his oath says that he has read the aforegoing 
and attached Answer by him subscribed, and that the facts 
and things stated therein are true to his best knowledge 
and belief. 

Walter J. Cahill. 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, A. D. 1949. 

Rena E. Presley, 

Notary Public — D. C. 

• ••••••••• 

398 Filed Feb 4 1949 

Answer of Marie M. Cahill 

TO 

Amended Complaint for Cancellation of Deeds; 
Reconveyance of Beal Property; & Etc. 
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First Defense 

1. The plaintiff’s complaint fails to state a claim against 
the defendant, Marie M. Cahill, upon which relief can be 
granted. 

Second Defense 

1. The defendant, Marie M. Cahill, upon information and 
belief, admits that Walter J. Cahill is the son of Mary C. 
Bryan; and upon information and belief, she denies that 
the defendant, Walter J. Cahill obtained said property 
through deceit and misrepresentation; and further, she is 
not sufficiently informed to either admit or deny the other 
allegations contained in paragraph No. 1 of plaintiff’s com¬ 
plaint. 

2. This defendant admits, upon information and belief, 
the allegations contained in paragraph No. 2 of plaintiff’s 
complaint. 

3. This defendant is not sufficiently informed to either 
admit or deny the allegations contained in paragraph No. 
3 of plaintiff’s complaint; except that she admits that Mary 

C. Bryan is a widow, and that Walter J. Cahill is a 
399 member of the Bar of the District of Columbia. 

4. This defendant is not sufficiently informed to 
either admit or deny the allegations contained in paragraph 
No. 4 of plaintiff’s complaint. 

5. This defendant is not informed, except by hearsay, 
concerning the allegations contained in paragraph No. 5 of 
plaintiff’s complaint, therefore, she neither admits nor de¬ 
nies same. 

6. This defendant is not sufficiently informed to either 
admit or deny the allegations contained in paragraph Nos. 
6, 7, and 8, of plaintiff’s complaint. 

1 9. This defendant, upon information and belief, admits 
the allegations contained in paragraph No. 9 of plaintiff’s 
complaint, except that she is informed the 1946 taxes have 
been paid. 


13 


10. This defendant admits that she and her husband, 
Walter J. Cahill, have occupied the first floor apartment of 
No. 1409 “N” Street, N. W., since April 15, 1944; but she 
neither admits nor denies the other allegations contained 
therein; except that she affirmatively avers that she is not 
responsible for providing a domicile for herself and her 
husband, and therefore denies any liability therefor; and, 
further, she affirmatively avers that the said apartment is 
not a “furnished” apartment in the rental sense. 

11. This defendant affirmatively avers that she has no 
interest in the property involved herein except that she 
holds title in fee simple as tenant by the entirety with her 
husband, Walter J. Cahill; and that she is very much inter¬ 
ested in the welfare and care of the plaintiff herein, Mary 
C. Bryan, and has from April 15, 1944 until December 3, 
1948, done everything needed to make her happy and com¬ 
fortable. 

Wherefore, the premises considered, the defendant, Marie 
M. Cahill, demands that this case be dismissed without cost 
to her. 

Marie M. Cahill, 

Defendant . 

Hansekd K. Presley, 

Attorney for Marie M. Cahill — Defendant. 

400 District of Columbia, ss: 

Marie M. Cahill, after being duly sworn according to law, 
upon her oath says that she has read the aforegoing and 
attached Answer by her subscribed, and that the facts and 
things stated therein are true to her best knowledge and 
belief. 

Marie M. Cahill. 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, A. D. 1949. 

Rena E. Presley, 

Notary Public — D. C. 

• •••*••••• 
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401 Filed Nov 4 1949 

Findings of Fact 
and 

Conclusions of Law 

The Court makes the following Findings of Fact and 
Conclusions of Law in the above-entitled cause: 

FINDINGS OF FACT 

1. That the plaintiff, Mary C. Bryan, is the mother of 
the defendant Walter J. Cahill. In the year 1939 she was 
seized in fee simple of Original Lot 2 in Square 211, im¬ 
proved by premises 1409 N Street, N. W., and designated 
on the records of the Assessor of the District of Columbia 
for taxation purposes as Lot 803 in Square 211. 

2. That by deed of May 2, 1939, Mary C. Bryan con¬ 
veyed the said property to John L. Shea and Harry J. 
Donoghue, as trustees for the Marcah Corporation. 

3. That the Marcah Corporation on November 22, 1940 
was incorporated under the laws of the State of Delaware. 
No conveyance of the property was ever made to this cor¬ 
poration. 

4. That the Marcah Corporation became inoperative and 
void as of April 1,1943, and proclaimed so by the Governor 
of Delaware in January of 1944 for non-payment. 

5. That the Marcah Corporation was organized by the 
defendant Walter J. Cahill for the purpose of erecting an 
apartment building at 1409 N Street, N. W. The building 
was never constructed. 

6. That the plaintiff, Mary C. Bryan, had knowl- 

402 edge of this proposed project, it being a joint ven¬ 
ture, and conveyed the property to the said trustees 

for this purpose. 

7. That no cash consideration was received by the said 
Mary C. Bryan for the said conveyance, and she had no 
interest whatever in the said corporation. 

8. That on November 22, 1940, the defendant Walter J. 
Cahill encumbered the property by a deed of trust exe- 
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cuted by the Marcah Corporation in amount of $1500.00. 
This was done even though the trustees Shea and Dono- 
ghue had never deeded the property to the said corporation. 

9. That the Marcah Corporation defaulted under the 
deed of trust mentioned in paragraph 8. The defendant 
Walter J. Cahill then had the defendant Alfred J. Neilson, 
his straw party, purchase the property at public auction, 
the said Walter J. Cahill giving the said Neilson $250 to 
make the purchase. Thereupon, the two trustees under the 
deed of trust deeded the property to Alfred J. Neilson. 
Neilson is single. Neilson placed his deed on record. 

10. That Neilson then deeded the property to defen¬ 
dants Walter J. Cahill and Marie M. Cahill, his wife, as 
tenants by the entireties. 

11. That suit in this cause was filed on November 17, 
1948. On December 22,1948, the said Walter J. Cahill and 
Marie M. Cahill placed their deed from Neilson on record. 

12. That Mary C. Bryan and defendants Walter J. Cahill 
and Marie M. Cahill occupy premises 1409 N Street, N. W. 
The said Cahill and his wife occupy the first floor and have 

paid no rent for several years. 

403 13. That Walter J. Cahill told his mother, Mary 

C. Bryan, that he had torn up the deed of May 2, 
1939, and he allowed her to continue to collect rent from 
other roomers therein and be under the impression that 
she was still the legal record title holder of the property. 

14. That the said mother did not learn that her son and 
his wife had taken title to the property until she received 
a letter from Alfred J. Neilson dated October 14, 1948, 
which was shortly before this suit was filed. In this letter 
Neilson states that he was very surprised to learn that 
Mary C. Bryan was not informed as to the present status 
of title to the house; that Walter J. Cahill asked him to 
execute a deed of conveyance to Cahill and his wife, which 
Neilson did about two years previous in Cahill’s office, and 
that Neilson asked Cahill at that time if Mary C. Bryan 
was aware of the proposed conveyance and approved, to 
which Cahill said “yes”. 
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CONCLUSIONS OF LAW 

1. That when the son, Walter J. Cahill, obtained control 
of his mother’s property at 1409 N Street, N. W., it was 
unquestionably by what may be called a mutual venture for 
the purpose of erecting an apartment building and use this 
property as a site for it. When title passed to the two 
trustees of his corporation, having received the property 

into that venture, without any consideration what- 
404 ever, the son knew, as a matter of law, when he re¬ 
covered it back, no matter in what manner, he was 
charged in law as holding it for her benefit. A constructive 
trust thereby arose in favor of the mother, Mary C. Bryan. 
It is raised in equity to satisfy the demands of justice. It 
is raised in equity in respect of property which has been 
obtained by fraud, or where, altho acquired originally with¬ 
out fraud, it is against equity that it should be retained by 
the person or persons holding it. A constructive trust is 
substantially an appropriate remedy against injust enrich¬ 
ment. 

2. That the defendant, Walter J. Cahill, had no right to 
deal with his mother at arms length and to put her on her. 
own guard to protect her property and own interest against 
her own son. It was that close relationship that required 
him to be entirely frank and honest with her. He allowed 
her to collect the rents in the belief that the property was 
hers and she was entitled to them, and it was not until the 
letter from Alfred J. Neilson that she learned that her son 
and his wife had taken title to the property. This is a 
species of fraud by the son against his mother where equity 
will grant relief. The general principle being that one who 
acquires land or other property by fraud, misrepresenta¬ 
tion, imposition, or concealment, or under any other such 
circumstances as to render it inequitable for him to retain 
the property, is in equity to be regarded as a trustee ex 
maleficio thereof for the person who suffers by reason of 
the fraud or other wrong, and who is equitably entitled to 
the property. 
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3. That the essential allegations of the complaint, as 
amended, have been abundantly proved, proved to the en¬ 
tire satisfaction of the court. The evidence is convincing 
throughout, and the plaintiff is entitled to the relief which 
she asks of this court, which is for the cancellation of 

405 the deeds and reconveyance of the real estate to her. 

4. That the Court has the authority to award rea¬ 
sonable counsel fees in its discretion to counsel, in this type 
of case, as well as costs. It therefore awards William F. 
McDonnell, counsel for the plaintiff, the sum of Five Hun¬ 
dred Dollars ($500.00) and Joseph Fitzgerald, Jr., counsel 
for the defendant John L. Shea, trustee, the sum of One 
Hundred Dollars ($100.00), as they have requested, which 
sums are to be paid by the defendant Walter J. Cahill. 
Costs are likewise assessed against the defendant Walter 
J. Cahill. 

Dated this 4th day of November, 1949. 

F. Dickinson Letts, 

Judge . 

406 Filed Nov 4 1949 

Judgment for Plaintiff 

This cause coming on to be heard at this term of Court 
upon the pleadings filed, and the evidence adduced in open 
Court, it, is by the Court this 4th day of November, 1949, 

Adjudged, ordered and decreed that the defendants Wal¬ 
ter J. Cahill and Marie M. Cahill, his wife, execute and de¬ 
liver a deed to the plaintiff, Mary C. Bryan, in fee simple, 
of all that piece or parcel of land, together with the rights, 
privileges and appurtenances to the same belonging, situ¬ 
ate in the District of Columbia and improved by premises 
1409 N Street, Northwest, described as follows, to-wit: 

Part of Original Lot 2 in Square 211. Beginning for the 
same at the Southeast corner of said Lot 2 and running 
thence North 80 feet; thence West 21 feet; thence South 
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80 feet; thence East 21 feet along “N” Street, to the place 
of beginning. The said property is now designated on the 
Records of the Assessor of the District of Columbia for 
taxation purposes as Lot 803 in Square 211. 

It is further ordered that the defendant Walter J. Cahill 
pay to William F. McDonnell, counsel for the plaintiff, the 
sum of Five Hundred Dollars ($500.00), and to Joseph 
Fitzgerald, Jr., counsel for the defendant John L. Shea, 
trustee, the sum of One Hundred Dollars ($100.00), as 
counsel fees. Costs are likewise assessed against the defen¬ 
dant Walter J. Cahill. 

It is so ordered, 

F. Dickinson Letts, 

Judge. 

• • t • • • • • • • 
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Filed Nov 16 1949 


Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed here¬ 
in by defendant, Walter J. Cahill, for a new trial, it is this 
16th day of November, 1949, ordered that said motion be, 
and the same is hereby overruled. 


Harry M. Huul, 
Clerk, 


By Irene B. Burroughs, 
Deputy Clerk. 


By direction of 
Justice F. Dikinson Letts. 




411 Filed Dec 13 1949 

Notice of Appeal 

Notice is hereby given this 13th day of December, 1949, 
that the defendants, Walter J. Cahill and Marie M. Cahill, 
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hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment of this 
Court entered herein on the 4th day of November, 1949, 
which upon the overruling of the defendants’ motion for 
new trial became final on the 16th day of November, 1949, 
in favor of the plaintiff against the defendants, Walter J. 
Cahill and Marie M. Cahill, requiring them to transfer the 
real estate described therein to the plaintiff; and the de¬ 
fendant, Walter J. Cahill, appeals from so much of the 
judgment as awards an attorney’s fee of $500.00 to plain¬ 
tiff’s attorney, William F. McDonnell, and an attorney’s 
fee of $100.00 to Joseph Fitzgerald, Jr., attorney for the 
defendant, John L. Shea, Trustee. 

Hanserd K. Presley, 

Attorney for the Defendants , 
Walter J. Cahill and 
Marie M. Cahill. 

Wm. F. McDonnell,, Esq., 

Tower Building, 

Attorney for Plaintiff. 

Joseph Fitzgerald, Jr., Esq., 

Transportation Building, 

Attorney for John L. Shea , Trustee. 

412 Filed Dec. 19 1949 

Supersedeas Bond on Appeal. 73 (c) 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4686-48 
Mary C. Bryan, Plaintiff , 


v. 

Walter J. Cahill, et al., Defendant. 
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The undersigned as principal has filed notice of appeal 
to the United States Court of Appeals for the District of 
Columbia to reverse or modify the judgment rendered by 
the District Court of the United States for the District of 
Columbia in the above-entitled cause on December 13,1949, 
and to supersede said judgment is required to give an un¬ 
dertaking, under seal, in the sum of one thousand dollars, 
conditioned for the satisfaction of the judgment in full with 
costs, interest, and damages for delay, if for any reason 
the appeal is dismissed or if the judgment is affirmed, and 
to satisfy in full such modification of the judgment and 
such costs, interest, and damages as the appellate court 
may adjudge and award. 

Wherefore, the undersigned Walter J. Cahill as princi¬ 
pal, and United States Fidelity and Guaranty Company, 
as surety, appearing and submitting to the jurisdiction of 
the court, hereby undertake for themselves and each of 
them, their and each of their heirs, executors, administra¬ 
tors, successors, and assigns to comply with the conditions 
as above set forth, and do further agree that, upon default 
by the said principal in any of the conditions hereof, the 
damages and costs, not exceeding the sum aforesaid, may 
be ascertained in such manner as this Court shall direct; 
that this Court may give judgment hereon in favor of any 
person thereby aggrieved against them for the damages 
and costs suffered or sustained by such aggrieved party, 
and that said judgment may be rendered in the above- 
entitled cause or proceeding against all or any of them 
whose names are hereto signed. 

1 The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers af¬ 
fecting its liability on this undertaking may be served. 

Signed, sealed, and delivered this 16th day of Decem¬ 
ber, 1949, in the presence of: 


Walter J. Cahill. 


[seal] 
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United States Fidelity and 
Guaranty Company, 

[seal] 

By C. Russell Retly, 

Its Attorney in Fact. 

[seal] 

Surety and amount approved this 19th day of December, 
1949. 

F. Dickinson Letts, 

Justice. 

Surety holds authority from Secy, of Treas. to do busi¬ 
ness in D. C. and has a process agent therein. 

Harry M. Hull, 

Clerk. 

By R. M. Stearns, 

Deputy Clerk. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 
21 Mrs. Mary C. Bryan, the plaintiff, * * • 

23 By Mr. McDonnell: 


24 Q. Has he paid the real estate taxes on the house? 
A. Yes, he has, * • • 


26 Q. I show you this deed dated May 2,1939; is that 
your signature, Mary C. Bryan? A. Yes. 

Q. What was the reason why you gave that deed to the 
two trustees? A. Why, to put up the building that 

27 they were supposed to put up on the corner that they 
had the drawing for. 
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Q. What kind of building was that: A. It was to be a 
large apartment house. 


34 Q. You collect the rents from the property? A. 
Certainly. • * • 


35 Cross-examination 

By Mr. Presley: 


37 Q. Then you owned 1411 approximately the same 
time ? A. I owned 1411 for 30 years. 

Q. Began around 1908, is that correct? A. I think about 
that. 

Q. And that was foreclosed under mortgage? A. Yes, 
and my sons couldn’t redeem it. 

Q. Did you have the money to redeem it at that time? 
A. I could get it. * * * 


Q. But you let it foreclose: A. Yes. I could get it today 
if I wanted it. 

Q. And you purchased 1409 when? A. I think I pur¬ 
chased that about 10 or 11 years ago. 


38 Q. Would you please state the purchase price? 


The Witness: $8,000, * • • 


39 Q. How much did you pay in cash when you 
bought it? A. I don’t remember really; you have 
got it all there in writing. I think I assumed a trust of 
$6,500 and paid the balance of $1,500 cash and so much a 
month. 

Q. Then when you transferred that to the trustees for 
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Marcah Corporation, what was against the property at that 
time? A. That I don’t know. * • • 


Q. As a matter of fact if you would recall wasn’t it ap¬ 
proximately $8,200? A. It may have been. 


40^^^ Q. When did this proposition regarding the pro¬ 
posed apartment house begin? * * * 

A. No, not 1937; I think it was before that. 


44 Q. Now, I will ask you another question. The fore¬ 
closure on the property at 1411, and the deficiency 

judgment, was gotten about that same time? A. Yes, and 
Colonial Beach was foreclosed; they were all foreclosed be¬ 
cause I didn’t have anybody to help me. My brothers were 
gone and I had no assistance whatever from my sons, and 
my health was gone. 

Q. In that deficiency judgment you understood about 
that, on the foreclosure of 1411, who paid that. 

• •••#•♦••• 

A. It was just a small judgment; a Frank Fanning, I 
think. 

45 Q. How much was it? A. I think around $2,000. 

Q. You didn’t pay that? A. I paid a part of it, yes. 

Q. Did you pay it to Mr. Fanning or did you pay it to 
the court? A. No. I was never in the court in my life. 

Q. Who did you pay it through? A. I don’t know; my 
check would show. 

Q. Do you have your checks with you? A. No. 

Q. After the foreclosure then there came another time 
when there was a trust mentioned here before placed on 
1409 for $1,500; that has been mentioned here. What was 
that trust placed on 1409 for? A. I think that was back 
taxes. 
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Q. Wasn’t that as a matter of fact to take care of delin¬ 
quent payments on the threatened foreclosure? A. It may 
have been. 

Q. That is what that money was spent for? A. Yes. 

Q. To go into the property? A. He never got a cent of 
it; he never spent a cent. 


47 Q. We are talking about the foreclosure of the 
property under the second trust— A. (Interposing) 
Suppose he paid $1,500? He is 52 years of age, it wouldn’t 
hurt him to pay the whole thing down. I paid more than 
that in his doctor’s bills and he wasn’t 14 years old. 


50 Q. You stated awhile ago, * * * that there was a 
$1,100 trust against this property. * • • and the 
balance on that you say is about $500. Who paid that 
$500? A. I don’t know. 

Q. Did you pay it? A. No. 


51 Q. Now then, going back to 1409, that first trust 
that was placed on there when it was refinanced, who 

52 had been paying on that first trust? A. I don’t know 
anything about the trust. 

Q. You haven’t paid anything on it? A. No. 


Q. That [the rent] would be then around $215 a 
53 month? A. Something like that. 


60 Q. You said you had an agreement with Walter 
and his wife that he was to pay you $200 a month 
rent? A. No, I didn’t say $200. 

Q. I misunderstood you. What did you say? I misun¬ 
derstood you. I thought you said $200 a month. A. No. 
The girls paid $200 and they paid the gas and electric bill 
for the time they were there but no other tenant ever did. 
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61 Q. During the past ten years when this property 
was deeded away, you knew you deeded it to some¬ 
one else; did you at any time attempt to pay the trusts on 
that property? A. No, I didn’t attempt ot pay the trusts 
on the property because I never thought I could but I could 
have sold it and relieved myself of the trusts. 


63 Q. Has he ever handled any of your legal matters 
for you for these properties? A. He was attending 
to them for himself; he had taken title to them and to Harry 
Donoghue. 


• • 

75 


• • • • • 



Albert I. Cassell, 






Direct examination 
By Mr. McDonnell: 

Q. You are Albert I. Cassell? A. Yes, sir. 

Q. A practicing architect and builder in the District of 
Columbia? A. Yes, sir. 


76 The Witness: * • • 


Early in 1937, as I remember it, I was asked by Mr. Wil- 
berding, the head of that consulting engineering company, 
to meet Mr. Cahill in his office. I did meet Mr. Cahill in the 
office of Wilberding & Company. 

At that time Mr. Cahill stated that they wished to con¬ 
struct an apartment building with stores at the ground 
floor level at the corner of 14th and N Streets, North- 
77 west. 

• •#••••••• 

* • • I did begin and for many months thereafter, per¬ 
haps 18 or 20 months, we made one scheme after another 
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for that corner; the schemes being changed in accordance 
with the requirements of the financial institutions through 
which Mr. Cahill was attempting to finance the construc¬ 
tion of this job. 


101 Frank W. Cahill, a witness, * * * 

• ••••••••• 

102 Direct examination 

By Mr. McDonnell: 

Q. And you live at 1409 N Street? A. That is correct. 

Q. And this is your mother, Mary C. Bryan? A. That 
is correct. 

114 Cross-examination 

By Mr. Presley: 


wrong. I want to retract it, but I am sure I didn’t say it; 
it is a mixup in the transcription. 


122 Q. Now, referring to this agreement which you 
mentioned sometime back, that Walter Cahill and his 
wife were to furnish meals, et cetera, et cetera, did they 
furnish her any meals? A. Yes, she ate with them steadily 
for a long time. 

Q. When did that discontinue? A. It discontinued ap¬ 
proximately the date of Neilson’s letter. If you have a 
copy of it that will give it to you. 

Q. That was sometime in the early winter of 1948, is that 
right? A. Yes, just about a year ago. 

• ••••••••• 

Edward W. Martin, 
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134 Direct examination 
By Mr. Presley: 

136 A. Well, she came there in 1937 about January, 
• • • and then she said she was thinking about put¬ 
ting an office building on the corner on the lot. 

Q. Where was that lot? A. 14th and N Street, North¬ 
west. 


A. I told her that I wouldn’t recommend an office build¬ 
ing on that corner; I would recommend an apartment house 
with stores on the bottom. 

Q. Did she object to that or did she agree with you? A. 
No, she said she would go back and talk to Walter, that 
was her son. 

Q. Over what period of time did you discuss this matter 
with her before Walter came into the picture? A. 
137 Well, she came to the office, quite a number of times, 
and then of course on the telephone she would call 
me up perhaps two or three times a week regarding that 
particular thing. 

Q. About what time did Walter Cahill come into the pic¬ 
ture? A. Oh, it was around April. 

Q. What year? A. 1937. 


138 Q. Did anyone request you to take part in this pro¬ 
posed apartment house project? A. They wanted 
me to obtain a loan for them. 

Q. Who mentioned that? A. Of course Mrs. Bryan men¬ 
tioned it, on those lots there which the houses were on, 
1409 and 1411. 

Q. That is when the project started? A. That is right, 
and then the corner they did not own. 

Q. Did that come into the picture? A. Yes. 

Q. When? A. At that time, after Mr. Cahill come in, 
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then I told him, I says you have got to form a corporation, 
I says because I will not loan the money to an individual; 
I says it must be a corporation and the people must be sub¬ 
stantial 

Q. Was there any reason why you couldn’t loan it to 
Mrs. Bryan? A. Yes. 

i Q. Why? A. We obtained a commercial report. 

Q. And what was that report? A. That commercial re¬ 
port was not favorable. 


140 Q. And how long a period of time was covered by 
this effort of yours to raise the money? A. From 

1937 to 1940. 

Q. Did there come a failure at any time in promoting 
this plan so that it could or could not go through? A. We 
obtained the junior financing which was necessary to go 
ahead with the project but then they couldn’t get 

141 the other two lots. There came a time that they 
couldn’t get the other two lots and so that held the 

project up. 


i Q. And at that time is when the project fell through? A. 
That is right. We obtained the junior financing, $250,000 
to start the project, and to go ahead. 

i Q. After Mr. Walter Cahill was brought into the picture 
did he work along with you? A. Yes, he and Mrs. Bryan 
both. 


142 Q. Did you give her full information as to what 
was going on? A. Oh, yes, I reported to her. She 
knew as much about what was going on as Mr. Cahill knew. 
Q. And as much as you knew? A. That’s right. 

Q. Up until the time the project fell through? A. That’s 
right. 

Q. And the reason it failed was because they could not 
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obtain tbe necessary lots to go through with the project? 
A. That’s right. 


144 Q. Regarding the 1409 and 1411 Mrs. Bryan owned 
those two lots when she first started with you, as far 
as you know? A. That is correct. 


145 Q. But did not own the other lots? A. That is 
right. 

Q. And then Mrs. Bryan knew that negotiations were 
going on relative to the purchase of the comer lots? A. 
Oh, yes; she discussed it with me as I say different times. 


171 By Mr. Presley: 


172 Q. Did she ever see the blueprints and the eleva¬ 
tions of this proposed apartment? A. Yes. 

Q. To your knowledge, she has seen them? A. I had 
them in my office, and she looked at them over and over 
again and discussed them. 


Mr. McDonnell: We are willing to stipulate, if counsel 
is agreeable, that Mrs. Bryan knew all about this apartment 
house because it was a voluntary act when she made the 
deed of May 2,1949, and that Mr. Martin tried to get a loan 
for this project from them for Mr. Cahill and his corpora¬ 
tion. 

That is all this is about. • • • 


Francis S. Leffingwell, 

• •••••• 

206 Direct examination 
By Mr. Presley: 
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207 Q. Are you acquainted with Mrs. Bryan, the plain¬ 
tiff, and Mr. Cahill, the defendant, and her son 
Thomas Francis? A. Yes, sir. 

Q. How long have you known them? A. About seven 
years. 

• ••••• •••• 

Q. Did you live in their home? A. I did. 


Q. You had an apartment in the house; is that right? A. 
That is right. 

• ••••••••• 

Q. Do you know whether or not Mrs. Bryan had her 
meals with Mr. and Mrs. Cahill? A. Yes, they always had 
and I used to eat with them sometimes, too. 


209 Q. Did Mrs. Bryan and Walter and Mrs. Cahill 
here, did they appear to get along all right? What 

was their attitude as you observed that? A. I was really 
shocked because they seemed so pleasant. 

• ••••••••• 

210 Q. And the first you heard different was after this 
suit was filed? A. Yes; Mrs. Bryan told me about it. 


211 Cross examination 

By Mr. McDonnell: 


212 Q. How long have you lived there? A. About two 
years. 

Q. What years were they? A. I think ’45 and *46. 


226 Walter J. Cahill, one of the defendants herein, 












Direct examination 
By Mr. Presley: 
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231 Q. At the present time, in whose name is this prop¬ 
erty held? 


The Witness: In the name of Walter J. Cahill and Marie 
M. Cahill, his wife, as tenants by the entirety. 

By Mr. Presley: 

232 Q. By whom was the property deeded to Walter 
J. Cahill and Marie Cahill? A. From Alfred J. Neil- 

son. 

Q. How did Alfred Neilson obtain the property? A. It 
was bought at foreclosure on another second trust, and he 
went down as a straw party for me and bought it in while 
I was away. 

Q. And who paid the price for the foreclosure? A. I did. 


Q. Who permitted this default and foreclosure? A. It 
wasn’t permitted, Your Honor. It was the second trust 
was in default and it was foreclosed under the trust. 

Q. Somebody must have been responsible. Was it the 
trustees or was it you or someone else? A. No; I 
233 was responsible for the payments. 

• ••••••••• 

By the Court: 


Q. How did the corporation get it? A. The corporation 
get it, title to the property? 

Q. Yes. A. It got title to the property when it was or¬ 
ganized in order to prevent foreclosure on it at that time, 
to help conserve what estate Mrs. Bryan had. 

Q. How did they get it? A. They got title by deed from 
Mrs. Bryan. 
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Q. What did the corporation pay for it? A. The cor¬ 
poration—I paid for it. 

Q. WTiat did the corporation pay for it? A. What I paid 
for it on behalf of the corporation, which at the time was 
$ 2 , 000 . 

Q. Then the corporation paid nothing? A. Yes, 
234 the corporation paid because I paid it for the cor¬ 
poration. 


Q. Who did you pay it to? A. To a large variety of 
people. Paid expenses going back and forth to New York 
and Baltimore and paid finances for expenses, and the 
Home Owners Loan Corporation, on 1411 N Street, owned 
by Mrs. Bryan, expenses supposed to go into this property. 


235 By Mr. Presley: 

Q. Title was held by the trustees for the corporation? 
A. Until ’44. 


236 By Mr. Presley: 


Q. Did your mother know all'about that? A. She had 
full knowledge of it. 

Q. And she knew about the second trust of $1500? A. 
She knew all about the second trust. 


Q. How did she know about it? A. She knew about 
237 the sale because we knew about all of it. 

By the Court: 

i Q. How do you know she knew? A. Because I discussed 
it with her. 

1 Q. WTiat did you tell her? A. I told her that when this 
sale came up I was going to go, and I didn’t want to get 
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too short of money, and I borrowed $100 to go to the sale, 
and I repaid it three or four weeks later. 

By Mr. Presley: 

Q. She knew you were buying it in yourself? A. Yes, sir, 
buying it in by Alfred Neilson, who was the straw for me. 

Q. And the $1500, what was that placed on there for? 
A. Well, I am calling on recollection. Some of it was ap¬ 
plied to the obligations due to the Home Owners Loan Cor¬ 
poration, to conserve 1411 and the lot in the rear thereof, 
and some of it on the—we spent in the house for living 
expenses. 

• ••••••••• 

Q. You said 1411, did your mother know of it at the time? 
A. Yes, she had been foreclosed on previously by the 
i 238 Home Owners Loan Corporation. 

• *•••••••• 

239 Q. At the time this property which adjoined 1411 
was in transition, was there any difficulty with re¬ 
gard to 1411? A. 1411 had been foreclosed on and was in 
court and kept in court for two and a half years. 

Q. Who handled that? A. I handled it and financed it. 

Q. Handled it for your mother in the court? A. Yes, sir. 
Q. As her attorney? A. No, I wasn’t attorney of record. 

• •*••••••• 

Q. And you handled it for her with the attorney? A. 
With the attorney. 

Q. Was she apprised of everything that went on? A. 
She was fully advised of it. 

240 Q. And she knew that property was lost; is that 

i right? A. That is right; knew it was foreclosed, and 

we were struggling to try to recover it. 







34 


Q. How did that case culminate then? A. The case was 
lost over here, and then carried to the Court of Appeals, 
and subsequently the decision of this Court was affirmed by 
the Court of Appeals and judgment was entered on the 
bond in the Municipal Court for $2300. 

Q. Was that bond ever settled? A. It was settled for—I 
think it was $1800. 

i Q. Who paid that? A. Cash was advanced by the Fan¬ 
nings, and I wrote off the services rendered them in con¬ 
nection with that. 

By the Court: 

: Q. Wlio did you say paid it? A. Mrs. Fanning put up 
the money, and I was representing them in some- 
241 thing, and I charged that off. 

Q. That is Mrs. Fanning? A. Mrs. Fanning pul^ 
up the cash, and I represented them and didn’t bill them 
for services rendered them. 

By Mr. Presley: 

i Q. That was under the understanding that your services 
would offset the cash? A. Yes; the debt was liquidated. 

Q. Did your services amount to that much? A. I thought 
they did. 


244 By Mr. Presley: 

Q. When you purchased that property, what did you say 
to your mother when you purchased the property at fore¬ 
closure? A. The only thing that I can refer to specifically 
is that I told her the foreclosure was going on and could 
she give me—I needed $100 cash, rather than draw 

245 my balance down too far, and that the deposit was 
$250. 


Q. What else did you say regarding the ownership of the 
property, other than that you just stated now that you were 
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buying it? A. I explained to her that there was another 
trust on there that we had to clear up and that I was going 
to refinance it and make it more comfortable to carry. 
There was a third trust of $550 held by James North. 


246 Q. Now, then, what did your mother say to you at 
that time? A. She wrote me a check for $100 and I 
repaid it about three or four weeks later. 


247 Q. What did you say about the money, as to what 
it was going for? A. I told her that the deposit 
required under the foreclosure was $250, and that I didn’t 
want to draw my balance down too far and that is why I 
was borrowing the $100 from her. 


Q. Did you tell her then who was buying it in? A. Yes, 
I think I told her that I was going to have it bought in by 
Alfred Neilson in order to clear the record. 

248 Q. For whom? A. For myself. 


Q. What did she say then? A. I have no recollection 
that she made any objection at all. 

Q. And did she know that Alfred Neilson held title to the 
property as trustee? A. Yes; as straw for me. 

• ••••••••• 

Q. You say you told her? A. I did. She was fully ad¬ 
vised of everything. 

Q. That you were buying it in for yourself? A. Yes. 

• *••••••#• 

250 Q. What conversation did you and she have rela¬ 
tive to the property, her connection with it and your 
connection with it all through that time up to the time it 
was foreclosed? 
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A. The conversations were frequent because the prop¬ 
erty was always in bad financial status, and it was just a 
question of doing whatever was necessary. 


On numerous occasions I had to stop the foreclosure, go 
out and borrow money to pay up, all of which she 
251 was fully advised of. 


Q. You heard about this proposed apartment house prop¬ 
osition. When did that come up? A. I don’t know when it 
^ame up, but I was first called around after it had been in¬ 
stigated or instituted, rather. 

Q. When was that? A. That was some time, I judge, 
around the spring of 1937. 


A. She had taken it up some time earlier with Martin, 
and then she spoke to me about it and evidently the pro¬ 
cedure had been going on for quite a while, and I told her 
it was ridiculous, we could not carry what we were in and 
not to assume any further obligation. 

252 In the meantime, it had developed to a point where 
it was embarrassing, and is to save her embarrass¬ 
ment and at the same time to build up and protect and pos¬ 
sibly recover 1411, I understood to organize the company 
and get loans on it for that. 


Q. Did you and she discuss plans so there was nothing 
kept from her? A. Absolutely; yes. 


■ A. She was fully informed at all times and kept aware 
by myself, and plans were available at the house, and she 
was fully advised of them, • • • 
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256 Q. Why wasn’t this apartment house built? A. It 
wasn’t built because the second—we had a commit¬ 
ment of loan for $485,000 some odd dollars from the Trav¬ 
elers Insurance Company, and the $250,000 second trust 
from Mr. Winger of Baltimore, and by the time we had 
this commitment, Mr. Walker raised the price that he had 
agreed with me to sell the lot, and we were financially un¬ 
able to go ahead, and it would have been a close call any¬ 
way. The prices were raised by ’41 and were higher than 
when they first started. 

Q. Is that the reason the matter was dropped? A. As 
far as I am concerned, that is the reason the matter was 
dropped. 


258 Q. Did your mother live with you or did you and 
your wife— A. (Interposing) She lived upstairs, or 
she lived, slept upstairs, but she was down in our rooms all 
the time and ate with us until December 3,1948. 

Q. Who furnished the meals? Did she furnish them? A. 
No, I furnished them. 


259 Q. Who pays the trust on this property? A. I do. 
Q. Is that a first and second trust? A. That is 

right 

Q. And you have paid them both? A. I have. 


Q. You say you told her that you were buying it in for 
yourself. What objection did she raise about that? A. 
None. 

Q. Since you bought it in, what has been the discussion 
relative to it? A. None until last fall. 

260 Q. And what is the balance against the property 
now, if you know, the first and second trust? A. 
Roughly, about $5800. 






38 


Q. What was it originally when they were placed? A. 
$8100. 


Q. Has anyone else but you made payment on that? A. 
Not a soul. j 

Q. Who has paid taxes on the place since the last ten or 
twelve years? A. I paid them or they were paid by the 
refinancing, and I paid for the refinancing. 


Q. What price was paid for 1409? A. $8,000. 

Q. When it was deeded over to the trustees for the cor¬ 
poration, what was against it? A. I would say some $8300 
or $8400. 


261 Q. What conversation, if any, did you have with 
your mother regarding the rentals received from the 
property at 1409? A. The rentals were always hers, but I 
don’t recall we have had any specific conversation about it. 
I wanted her to be as independent as she could be. 

Q. Was there any discussion about you paying rental? 
A. Never. 

By the Court: 

Q. Do I understand that the rentals have always been 
hers? A. They have always belonged to her, Your Honor. 
They have gone to her from the very beginning and are 
still going to her. 


262 Q. In connection with that was there any other con¬ 
versation regarding payment on the place? A. Yes j 
I was making the payment, or intended to. 

Q. What did she say to you about that or you to her 
about it? A. I told her I would be carrying the property 
right along, and for her with the income to take care of 
those items. 
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264 Q. What did you state at that time when the prop¬ 
erty was transferred by deed? A. That she would 

have income from upstairs, all that part of the house I 
didn’t use, and she would take care of the gas, oil, 

265 and electricity, and I would pay the other expenses. 

Q. May I ask what that included? A. That in¬ 
cluded paying for the mortgages and handling the taxes. 

Q. And that relationship stayed for these years up until 
the present time; is that right? A. Yes. 

Q. And is that your intention, that that shall continue as 
long as she wants? A. As long as she survived. 


273 By Mr. Presley: 

• ••••••••• 

274 Q. You have heard testimony here, * * • that you 
made a statement to your mother, that you tore up 

a deed. Why did you make that statement? A. I never 
made that statement. 

• •• ••••••• 

279 Q. Was 1409 in the process of being foreclosed be¬ 
fore it was taken over by the trustees? A. Yes, it 

was. Advertising was threatened. They advertised for a 
period of five weeks. 

Q. Why were the foreclosures? A. They were foreclosed 
because the mortgage obligations were not taken care of 
and because taxes were allowed and interest were allowed 
to accumulate without being given any regard. 

Q. What is your interest in seeing that 1409 is kept from 
being foreclosed? A. My interest is to be assured that my 
mother has income and to see that the property in the 
future goes where it can do some good. 

• •• ••••••• 

280 Q. Who holds the property, the trust on the prop¬ 
erty now? A. The District Building Association 

holds the first and Marshall Waple holds the second. 
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281 Cross examination 

By Mr. McDonnell: 

Q. At the outset, Mr. Cahill, could you tell the Court 
what your defense is ? 


A. My defense is more than ample consideration was 
paid for the property in a variety of ways, and that Mrs. 
Bryan was never defrauded or misinformed about any¬ 
thing, and that Mrs. Bryan is not the true plaintiff. That 
is my defense. 

# • • ••••••• 

287 Q. Can you show any cash that went between you 
and your mother‘at the time the deed was made to 

the two trustees? 

A. I can show cash. I can recall cash at that time, sub¬ 
sequently, and before, and I can state many occasions on 
which it was expended. 

By Mr. McDonnell: 

Q. What are those? A. Well, for one, seven hundred 
some dollars paid to the Home Owners Loan Corporation 
to keep them from working out or effectuating their writ of 
eviction. Another one, money paid to Mr. James North on 
two or three different occasions to avoid foreclosure. 

Q. Do you have any receipts for those? A. No; I don’t 
keep books for 15 years. 

• ••••••••• 

288 Q. You haven’t paid taxes then to date have you? 
A. I haven’t paid taxes that were due in September 

of this year, nor in the preceding two years. 

Q. Do you see the statement at the bottom that a tax deed 
will be given in January, 1950? A. I am familiar with that 
procedure for the past 25 years, but there has never been a 
passage of title under any of these tax sales, and there 
never will be. 

• • • • • • • 
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289 Q. You occupy the first floor of this apartment? 
A. I occupy the first floor of that house. 

Q. What, if any, arrangement was made as far as your 
payment of rent for that occupation? A. There was no ar- 
! rangement nor any suggestion of any. 

• ••••••••• 

1 306 Q. At the time that the foreclosure sale took place. 

How did it get in that state? A. There was a second 
1 trust that was in arrears. There was a third trust held by 
Mr. North, or rather had been held back at his death; 
i 307 there was no administration on his estate and no¬ 
body to pay the third trust to. And in consultation 
with his attorney I was advised to go ahead and foreclose 
and wipe it out. 


Q. WTiy didn’t you take title in your own name? A. I 
didn’t because there was an outstanding judgment against 
me. 

• ••••••••• 

313 Q. She did collect the rents? A. I provided par¬ 
ticularly that she could have the rents from the very 

day I had to take it over so that it would be secure for her 
income and that is the reason I took the title in my 

314 wife and myself as tenants by the entireties. 

Q. Why didn’t you collect them yourself? A. I 
didn’t care to. I was assuring her income, not mine, and 
at the time this thing first developed the question of income 
even to the extent of $10 was important. 

1 Q. And you continued to occupy the second floor with- 
1 out paying her any rent at all, for over ten years? A. That 
is not true. 

• ••••••••• 

A. The truth is I occupy the first floor, which I had al¬ 
ready done when I moved into there, and have occupied it 
since April, 1944, and that I always occupied a part of the 
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i house and never paid any rent from 1937 on because the 
i property bad then been lost to Mrs. Bryan by threatened 
foreclosure, and by payments made to her or in her behalf. 

• #•••••••• 

Q. Isn’t it true that all the furniture belongs to Mrs. 
Bryan? A. That is not true either. 

• • • ••••••• 

Q. Well, substantially all of it? A. No, not substantially 
all of it. 

• • • *•••*•• 

316 Redirect examination 

By Mr. Presley: 

• • • •#••••• 

319 Q. In regard to this 1409 N Street what did you 
do relative to that piece of property to preserve it, 

and why? A. Well, I think it was in 1937 there was a de¬ 
ferred purchase money loan of $6,500 on it, and there was 
a threat of foreclosure; in fact the statement of foreclosure 
i had been sent to us. And there was an accumulation of 
three years’ interest and three years’ taxes and other 
charges that brought the obligation outstanding to eight 
thousand odd dollars, and I arranged for the refinancing of 
I it at the time and paid some part of the deficiency, and got 
Mr. North to accept a $1,000 second trust behind the 

320 $6,800 first trust. 

• ••••••••• 

Q. Did you refinance it at that time? A. Yes. 

Q. With whom? A. A $6,800 first trust by the Perpetual 
Building Association, and Mr. North agreed to accept a 
$1,000 second trust 

Q. And then were the payments kept up on the Perpetual 
; Building Association? A. The payments were kept up on 
the Perpetual Building Association as best we could at the 
time, yes. 
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Q. Did there come a time when there were difficulties 
i arising regarding that loan? A. Yes, several times, and 
then after the property was transferred to the trustees for 
the corporation it was financed—that is a second trust was 
put on—and Mr. North was made—I made him a couple of 
i payments of $190 apiece and then the second trust was 
placed on it behind the first trust of $6,800, and the first 
trust was brought to date both in payments and taxes, or 
at least to the point of agreement, and Mr. North took back 
a third trust of $550. 

Q. And what was the amount against the place at the 
time it was refinanced with Perpetual? A. I don’t 
I 321 know; I think around eight thousand odd dollars. 

Q. I show you a statement; will you please iden¬ 
tify it? A. That looks like a record of the loan by the Per¬ 
petual and the payments made. 


Q. Refresh your memory of the amount when that trans- 
i fer was made. A. The first trust at the time the transfer 
was made was about $6,700 or $6,800. And the second trust 
i at that time was still $1,000 less the payments that I had 
made on it plus the accumulated interest, and I don’t know 
what taxes. 

Q. And at the time the refinancing was done is your 
memory refreshed on any figures there as to what was the 
amount then? 


A. At the time it was refinanced? The first trust at that 
time was $6,900. 

322 Q. And do you recall what the second trust was? 

A. The second trust had been $1,000 and I had made, 
I think, two payments of $190 each. 


323 Q. Was there a judgment standing during that 
time? A. No; neither one was reduced to judgment, 
and there was also a suit by the HOLC on the bond. 
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Q. What was that amount? A. $3,000. 

324 Q. What was the judgment? A. $2,300, arrived 
at by adjustment 

Q. Why didn’t that become a lien? A. It was paid off. 

Q. Is that the one you referred to yesterday as being 
paid? A. That is right. 

Q. Who paid it? A. The actual money was paid by the 
Fannings. They owed me money for services done and for 
subsequent services for which I have never charged them. 

Q. And did you have an understanding with them, or did 
you have an agreement with them, that they were to pay 
and you offset it in services? A. I did, and that was a per¬ 
fectly satisfactory arrangement with them. They went on 
the bond as an accommodation to me. 


Q. In this $1,800 judgment did you bear part of it and 
she part of it? A. No, the $1,800 judgment I paid off all 
of it. 


Marie M. Cahill, one of the defendants, * * * 

• •••••• 

Direct examination 
By Mr. Presley: 


358 Q. When you joined the Bryan-CahiU family by 
marriage to the son of Mrs. Bryan will you please 
state to the Court what your relationship has been in that 
family from that time up until now, and if there was a 
change please state that. A. It was most pleasant. Mrs. 
Bryan had her meals with us; she went to the beach with 
us; she enjoyed our friends; we went out together and my 
friends were very fond of her, and the relationship was 
very happy; she was a lot of fun and my friends enjoyed 
having her around when they visited us, and she was al- 
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ways included when we had people in for dinner, • * • 
but it was very, very pleasant until the institution of this 
suit 


377 Excerpt from Opinion. 

Now the evidence is not clear as to what expenditures 
have been made by this son for the benefit of his mother, 
while he held this property in trust for her, as the Court 
thinks he did, and it may be that I should send the case to 
the Auditor to ascertain that fact in order to know what 
charges against this property should be decreed in favor 
of the son. 




